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Clje  jfouutlj  cmttom 


TH  E  Grand  Queflion  in  the  Cafe  of  Afoby  and  White,  on  which  all  the'  other  Queftions  concerning 
the  Five  Alsburj-M.cn  do  depend  ;  is,  Whether  the  Houfc  of  Commons  have  not  a  Privjledge  to  be  fole 
Judges  of  the  Behaviour  of  the  Sheriffs  and  other  Officers,  who  are  to  talg  the  Poll  oh  the 
Election  of  Members  to  ferve  in  Parliament,  in  all  Cafes  not  particularly  provided  for  by  Ail  of  Parlia- 
ment 5  that  is,  Whether  the  Commons  are  not  fole  Judges  of  the  Rights  of  their  own  Elettors,  fofar  as 
relates  ts  their  Right  of  Voting  in  Eleilion  of  Members  to  ferve  in  Parliament,  and  of  deteminin'g,who  are.avd  who  are 
not  qualified  i-o  "give  their  Votes  in  evety  jiich  tlelSion.  And  whether  the  Officers  that  take  the  PM  have  done 
then-  puiy  in  that  Particular  or  not  :  For  if  the  Commons  are  fole  Judges  in  thefe  Cafes,  then  the  Defermi nation 
thereof  cannot  be  brought  into  Weflininfier-Hall  by  any  Aliion  at  Common  Law,  nor  before  the  Houfe  of  Lards 
,  or  dthervyife  ;  neither  can  the'  Commitments  of  the  Commons  for  fuch  a  Contempt  to  the  Jn- 
rifditfion,  ar.d  Breach  of  the  Privilege  of  the  Houfe  of  Commons ;  be  difcharged  by  any  other  Authority  betides 
their  own,  they  being  folc  Judges  in  the  Cafe",  exclufiveof  all  othen. 

TneConv.  ',  intermeddle  with  the  Rights  of  their  Electors,  in  any  other  refpeft  whatfoever.     if  an 

Ekftor  lie  ir.jur'd  'by  another,  either  in  his  Perfon  or  Freehold,'  if  he  be  Wounded,  Beaten,  or  Affaulted,  or 
any  wife  wihully  Obflrucled  or  Hinder'd  to  come  to  the  Place  of  Voting,  and  to  offer  or  pronounce  his  Vote 
for  any  of  the  Candidates.  The  Comntons  do  admit,  that  the  Elector  may  have  an  Action  at  Common  Law, 
they  do  not  defire  to  be,  Judges  of  any  fuch  Cafes  :  But  when  a  Vote  is  offer'd  by  an  Elector,  and  not  taken 
down  upon  the  Poll,  by   the  proper  Officer,  Whether  .this  Officer  (who  is  in  this  particular  Cafe  their  Servant) 

has  itvuc  tils  Out j  or  nve  f  And,    Wkrikc*   IU~*  x'ntf  -n,„,  «.  X-<-s..t  t'~t,-  „r  *>**  >  Tk»  r^mmaBr  olaim    fb«  fe\lr  TTeter- 

mination  thereof,  by  the  Lars  and  Cufiom  of "Pattjapichf,  as  being;  incident  to  the  Trial  of  every  Eleilion,  abfolutely 
tieceffary  to preferve  theveiy  Being  r.f  a  Free  Parliament,  and  without  which,  the  People  of  England  (by  whom  they 
are  Entrufted)  can  no  longer  remain  a  Free  People. 

This  is  the  Cafe  of  Afhby,  who  was  not,  wounded,  beaten,  affaulted,  or  hindred  from  coming  to  the 
Place  of  Election  ;  for  he  did  come  there,  was  permitted  quietly  to  offer  and^  pronounce  his  VoteforSir  Tho- 
mas Lee,  and  Simon  Mayne,  Efq;  but  the  chief  Officers  of  AUsbury  underftanding  that  Afliby  was  a  poor  Cobler 
turn'd  Oftler,  not  Legally  fettled  there,  but  at  that  time  under  Profecution,  for  removing  him  out  of  the  ParUh; 
and  the  Officer's  being  upon  their  Oathf,  sr.d  under  a  great  Penalty,  to  do  equal  Jufihe  to  all  the  Candidates: 
And  being  fatisfied  that  Aflibj  was  not  a  Legal  Inhabitant  of  Alesbury,  qualified  to  Vote  in  the  Election  of  Mem- 
bers for  that  Borough,  did  refufe  to  enter  1m  Name  on  the  Poll ;  and  for  this  Omiffion  or  Pefufal,  the  Action  was 
brought.  To  which  the  Defendants  being  advis'd  to  make  no  Defence  at  the  Trial  at  Law  (becaufe  the  De- 
termination of  that  Point  did  belong  to  'the  Houfe  of  Cimmons)  a  Verdict  of  Courfe  was  found  for  Afliby  •  and 
on  a  Return  thereof  to  the  Queen's  Bench,,  the  Court  adjudg'd,  that  no  fuch  Ailioh  could  be  brought  at  Com- 
mon  Law,  becaufe  the  Houfe  of  Commons  had  the  fole  Judicature  of  the  Behaviour  of  the  Officers,  ind  of  aH 
Matters  relating  to  the  Election  of  their  own  Members !  But  the  fame,  by  a  Writ  of  Errir,  was  brought  into 
the  Houfe  of  Peers,  and  there  it  was  adjudged  to  the  qontrary,  that  the  Aftion  did  lie,  and  Judgment°was  ac- 


cordingly given  for  the  Plaintiff.  Whereupon  the  Hcufe  of  Commons  came  to  Refofutions  as  the  Judgment  of 
that  Houfe;  That -According  to  the  kjiarrn  La-xs.  andVfage  of  Parliament,  the  Qualification  of  an  Eleilor  wds  not 
Cognisable  or  Determinable  elfewfjere,  then  before  the  Commons  of  England  in  Parliament  affembted,  and  that  whoe- 
ver foal!  prefume  to  Commence  or  Profecute  any  Ailion7  Ind'ilment  or  Information  to  the  contrary,  are  guilty  of  a  Breach 
of  the  Vriviledgttf  thai  Houfe;  the  Five  Men  of  Alsbury  were  ferved  with  thefe  Refolutions;  and  afterwards  it 
was  refolvcd  as  followed. 

Thjt  it  appears  to  this  Houfe  that]  John  Paty  of  Alsbury  has  been  guilty  of  Commencing  and  Profesuting  an  Ailion  at 
Common  Law  agavaft  William  White,«:rf  others,  laic  Conftables  of  Alsbury,  for  net  allowing  his  Vote  in  the  EleZlion  of 
Members  to  ferve  tit  Parliament,  contrary  to  the  Declaration,  in  high  Contempt  of  the  Jnrifd,iltvn,  and  in  Breach  of  The 
known  Privilcdges  of  this  Houfe.  Befolwd,  That  John  Paty  be  for  hit  faid  Offence,  committed  Prifoner  to  her 
syiajefiies  Goal  0/ Newgate  :  The  like  Resolutions  were  "made  again  ft  the  other  Four  Alsbury  Meo  c-uiltv  of  the 
fame  Offence.  b      J 

They  that  argue  for  the  Trifoners,  Fnfift, 

I.  That  the  Eleilor  is,  in  this  Cafe,  deprived  of  his  Vote  by  the  Default  of  the  Officer,  in  not  entring   the  famt 
upon  the  Poll.  °         J 

II.  That  this  Omiffiin  in  the  Officer  „  is  to  the  Damage  of  the  Eleilor. 

III.  That  for  fuch  Default  in  the  Officer,  there  is  m  Remedy  to  be  had  in  the  Houfe  of  Commons.    And  therefore 

IV.  Tliat  the  Eleilo-  k  Intituled  to  an%ilion  at  Common  Law,  for  Recovery  of  Damages. 
To  this  the  Commons  A:ifwer, 

t<  That  theEteSjir  is  not  deprived,  of  hk  Vote,  by  fuch  Refufal  of  the  Officer, 

II.  That  this  Cinmiffi-m  in  He  Ojfc:rt   h  nk  to  the  Damage  of  tin  tie/for.  Iff  ^-t 


(O 

UF.  That  forfuch  Deftitlt  In  tht  Officer,  tb»rt  is  a  proper  Remedy  m  the  Houfe  of  Commons.      And 
IV.  Tj)4t  the  Eletlor  it  not  Intituled,  in  this  Cafe,  toon  AH  ion  at  Law  for  Recovery  of  Danfnge. 
And  having  anfwerd  all  the  Arguments  for  theAftion,  we  go  on  to  prove  the  fole  Jurifdiftion  of  the  Com- 
mors,  in  the  Cafe  above-mention'd,  and  thea  juAifk  their  Commitments  and  all  other  their  Proceedings  upon 
the  Writs  of  Habeas  Corpus,  and  Writ  of  Error. 

I.  the  EleSor  is  not  deprived  of  his  Vote  by  fuch  Omiffion  of  the  Officer. 

This  is  proved  by  the  Law  and  Cuftom  of  Parliament,  by  which  it  is  declared  and  eftabliihed,  and  fo  ad- 
judged on  the  Determination  of  all  Elections  in  the  Houfe  of  Commons  ;  that  a  Vote  that  is  Offered  and  Refufed, 
is  as  good,  as  a  Vote  that  is  Offered  and  Received:  For  it  the  Elector  offers  his  Vote,  the  Law  takes  it,  tho'  the 
Officer  be  wanting  in  his  Duty. 

Trjis  Law  is  founded  on  great  Reafon,  for  the  Safety  of  the  Electors  and  of  the  whole  Confutation.  For 
the  Safety  of  the  Eleclors,  that  it  may  not  be  in  the  Power  of  the  Officer  to  take  from  them  what  is  Incident  to 
their  Free-hold,  and  effentially  neceffary  to  the  Prefervation  of  it;  for  the  Safety  of  the  Confiitution,  that  the 
Commons  may  have  Power;  to  do  Juftice  to  the  Candidates,  and  to  fill  their  Houfe  with  Legal  Reprefentatives, 
on  whom  depend  the  Rights  and  Liberties  of  all  the  Commons  of  England. 

It  Votes  that  were  Offered  and  Refufed,  were  not  of  Validity  at  the  time  of  the  Elcftion,  the  Commons  could 
not  determine  that  the  candidates,  who  petition  for  Relief,  on  fuch  Refufal,  were  duly  elected  by  Majority  of 
legal  Votes,  and  thereby  fill  their  Houfe  with  proper  Reprefentatives  for  the  Common  Safety  ;  But  the  Per- 
fons  returned  by  Corruption  or  Bribery  (who  had  the  Majority  without  the  rejected  Votes)  would  continue  to 
fit  in  Parliament,  to  the  great  Hazard  and  Prejudice  of  the  Electors,  and  the  whole  Confiitution. 

The  Receiving  and  Entrrng  of  Votes  on  a  Paper,  upon  the  Foil,  is  not  a  Qualification  for  every  Vote,  but  a 
Formality  appointed  by  the  Parliament,  for  the  better  Difcovery  of  any  Default  in  the  Officer ;  and  if  he  fl/ould 
make  a  Return  without  taking  down  any  of  the  Electors  Names  on  the  Poll,  that  would  nor  avoid  the  Ele- 
ction or  the  Votes.  It  is  indeed  an  Offence,  yet  not  to  the  Parties,  but  to  the  Parliament ;  and  upon  Proof 
made  of  the  Electors  Votes,  they  would  all  be  allowed  as  Legal,  tho'  not  one  of  them  were  entred  on  the  Poll  .- 
And  therefore 

2.  This  Omiffion  in  the  Officer  is  not  to  the  Eleclors  Damage.- 

This  is  a  plain  Cafe  ;  for  if  the  Elector  is  not  deprived  of  his  Vote,  as  hath  been  demonstrated,  this  Omif- 
fion in  the  Officer  is  not  to  the  Electors  Damage. 

It  hath  been  nicely  obferved,  that  the  not  taking  an  Elector's  Vote  on  the  Pol',  is  a  Dffcredit ;  but  to  whom  ? 
to  the  Elector  who  hath  done  his  Duty,  or  to  the  Officer  who  hath  not  ?  It  is  certainly  a  great  Difcredit  to  the 
Officer,  who  is  upon  his  Oath  to  do  equal  Juftice,  to  refufe  to  take  down  the  Vote  of  a  Perfon,  who  U  well  known 
to  all  his  Neighbours  to  be  a  Legal  Eleilor ;  but  it  is  none  to  the  Elector,  who  is  not  anfwcrablc  for  the  Default  of 
the  Officer :  But  if  it  were,  it  is  not  to  his  Damage,  which  is  the  Point  in  queftion.    And 

3.  For  fuch  a  Default  in  the  Officer,  there  U  a  proper  Remedy  to  be  had  in  the  Houfe  of  Commons. 
An  Officer  that  refufes  to  take  down  the  Vote  of  a  Legal  Elector  on  the  Poll,  is  guilty  of  a  great  Offence  to 
the  Parliament,  in  breach  of  his  Oath,  and  in  difobcying  their  Orders ;  And  this  Offence  being  of  a  public* 
nature,  and  committed  by  him  in  the  Service  of  the  Parliament,  hath  ever  been  punifhahle  by  the  Houfe  of 
Commons  by  Imprifonment,  or  otherwife*j  of  which  there  are  innumerable  Inftanccs  in  the  Journals  of  that 
Houfe  :  And  this  may  be  done  on  the  Petition  of  anv  one  or  more  Electors.  But  in  regard  Electors  are  generally 
contented,  if  itiey  iiavc  tneir  Legal  Rcprcrtntatives ;  and  if  tiicy  n*vc  nor,  rney  win  have  Juftice  done  them 
at  the  Expence  of  the  Candidates  ;  Complaints  of  this  nature  are,  very  rare  from  fingle  Electors.  But  I  remem- 
ber there  has  been  (from  this  very  Townof-dr/w&wr^aComplaintjTiadetothe  Houfe  by  thtee  Electors  againft  the 
Officers  for  fuch  a  default. 

The  Remedy  in  the  Houfe  of  Commons  is  very  proper  in  every  refpeft :  For  if  the  Electors  that  complain, 
have  the  Reprefentatives  returned  for  whom  they  offered  their  Votes,  then  the  Punifliment  of  the  Officer  if 
the  proper  Remedy.  If  fuch  Reprefentatives  are  not  returned,  then  the  proper  Remedy  is,  that  not  only 
the  Officer  be  punifhed,  but  that  the  Electors  have  their  Votes  allowed  to  them,  and  that  the  Return  be  amend- 
ed accordingly  j  all  which  is  done  on  the  Trial  of  every  Election  in  the  Houfe  of  Commons.  But  nothing  of 
this  kind  can  be  done  at  Common  Law,  and  therefore  the  Action  at  Law  is  not  a  proper  Remedy  irrany  refpeft. 
It  is  not  juft  and  equal  that  the  Officer  fhouldpay  Damage  to  one  that  has  not  fuffered  any ;  neither  is  it  pro- 
per that  a  publick  Offence  fhould  be  punifhed  with  a  private  Satisfaction  ;  which  can  no  wife  prevent  the  Evil% 
allow  the  Vote,  reffore  the  Legal  Reprefentative,  or  prcferve  the  Confiitution ;  all  which  is  the  proper  End  of  Vo- 
ting, by  reafon  of  their  Freehold,  and  Freedoms,  and  for  the  Prefervation  of  Free  Parliaments,  the  great  Bui. 
wark  both  of  Liberty  and  Property.  But  all  thefe  Ends  are  anfwered  by  the  Remedy  in  the  Houfe  of  Com- 
mons, which  is  very  juft  and  equal,  adapted  to  the  Nature  of  the  Offence,  moft  lively  to  prevent  the  Evil  thereof \ 
and  mod  advantageous  for  the  publick.  Safety. 

4.  The  Eletlor  is  not  entituled  in  this  cafe  to  an  Allien  at  Law  for  Recovery  of  Damages. 

This  is  evident  by  what  hath  been  faid  :  For  if  the  Elector  be  not  deprived  of  hi$  Vote,  as  hath  been  demon- 
ftrated,  he  eannot  be  entituled  to  an  Atlion  at  Law  for  Recovery  of  Damages.  By  all  which  it  appears,  that 
the  Judges  at  Common  Law  were  in  the  right,  that  no  fuch  Atlion  did  lie,  and  that  the  .Lords  founded  their 
Judgment  on  a  Miftake,  tbttthe  EleSor  was  deprived  of  his  Vote,  when  he  was  not ;  and  that  forfuch  a  de- 
fault in  the  Officer,  there  was  no  Remedy  in  the  Houfe  of  Commons  ;  whereas  in  truth  they  have  a  Remedy  there, 
and  no  where  elfe.    This  is  farther  demonftrated  by  the  Reafonsand  Authorities  following,  vi%. 

5.  The  Houfe  of  Commons  are  fole  Judges  of  the  Behaviour  of  Sheriffs  and  othfr  Officers  in  taking  down  the  Eleilors 

Votes  on  the  PoO,  and  whether  thofe  Votes  were  Legal  or  not. 
Every  Court  in  the  Kingdom  are  Judges  of  their  own  Privileges,  and  of  the  Behaviour  of  their  own  Offi- 
cers, and  the  publick  Officers  arc  in  Law  the  proper  Officers  of  every  Court,  according  to  the  Writs  and  Com- 
mands they  receive.  If  a  Writ  or  Procefs  iffue  forth  of  the  Exchequer,  the  Officers  that  execute  thofe  Writs, 
and  make  their  Returns  thereupon,are  their  Servants.and  accountable  to  them  :  If  out  of  the  CommonPleas,  they 
are  their  Servants ;  if  out  of  the  Queens  Bench,  they  are  theirs ;  and  if  the  Writs  concern  the  Members  to  fit 
in  Parliament,  they  are  the  Officers  of  the  Parliament.  Thus  the  Sheriffs,  Mayors,  Bailiffs,  and  other  Officers, 
as  to  all  Matters  relating  to  Parliament,  do  aft  as  Officers  of  the  Parliament,  and  are  accountable  to  none  but 
them.  The  Houfe  of  Commons  exercifc  in  thefe  Cafes  an  immediate  Jurtfdiftkn  over  them:  If  the  Return  b« 
•on  flow,  they  lend  an  Order  to  the  Sheriff,  or  if  faulty,  take  him  into  Cuftody,  as  for  a  Breach  of  the  Prlvi- 
tegeor  Service  of  that  Houfe.  The  Court  of  Chancery  i  s  only  thcRepofitory  for  fuch  Writs,  by  an  Aft  of  Parlia- 
mctt4  but  that  Court  does  not  meddle  with  the  Returns,  or  the  Sheriff,  nor  iffue  out  a  new  Writ,  but  by  W«- 

rannrom  the  Speaker  of  the  Hoiife  of  Ctmmons. 

This 


(3) 

This  Law  is  fouudcd  upon  great  Reafon ,  and  even  upon  the  peceffity  of  preferving  thereby  the  Conflitution 
of  Parliaments ;  for  if  the  Commons  wanted  Power  topunifh  thole  Officers,  or  iu  cafe  any  other  had  Power  fo 
to  dobofides  themfelvcs,  in  cafes  relating  to  Elections,  they  could  never  be  fore  of  fair  Returns,  or  a  Free 
Parliament. 

It  will  be  difhonourable  to  Parliaments,  as  a  Learned  Judge  obferves,  that  there  fiould  be  no  Protetl'ion  in  their 
Service;  no  body  can  jerve  them  chearfully  and  willingly  at  that  rate,  and  to  have  others  judge  when  their  Servants 
do  well  or  illy  will  be  to  have  others  give  Rules  to  their  Servants  and  Service,  ■which  will  not  be  convenient.  But 
on  the  contrary,  it  would  be  deftruflrve  to  the  Freedom  of  Elections,  and  tending  to  fubjeS  the  Houfeof  Commons 
to  the  Power  of  other  Courts. 

If  the  Houfe  of  Commons  were  not  the  fole  Judges  in  this  cafe,  both  the  Electors  and  Officers  would  be  in  a 
miferable  Condition  ;  for  the  Eleilors  might  be  deprived  of  free  Parliaments,  to  prated  their  Freedems  •,  and 
the  Officers  might  be  twice  punifhed  for  the  fame  Offence,  firft  by  the  Commons,  and  afterwards  by  the  Judges 
at  Common  Law  ;  whhrh  is  contrary  to  a  Fundamental  Maxim  of  the  Law  of  England,  that  fa)S,  Kemo  bit  puni- 
tur  pro  eodem  deliffo.  Nay,  they  will  be  in  fuch  a  condition,  That  whether  they  do  diftharge  their  Duty,  or  not, 
they  may  be  utterly  ruined  and  undone  :  For  if  «  hundred  Men  offer  their  Votes,  who  have  no  Right  fo  to  do, 
the  Officer  muff  either  acceptor  refufe  -,  if  he  accept,  he  forfeits  job  /.  on  the  Statute  for  a  falfe  Return,  if  he 
rafufe,  he  is  profecuted  by  a  multitude  of  Vexatious  Aftions,  which  muii  all  be  defended  at  the  fingle  Expence 
of  the  Officer,  and  whether  he  has  Judgment  for  him  or  againft  him,  may  be  the  Ruin  of  himfelf  and  Family  5 
cfpecially  if  fuch  Actions  fhall  be  removed  into  the  Houfeof  Peers,  and  Judgment  there  be  given  againft  him, 
as  it  was  in  the  Cafe  of  Afhby  and  White  ;  And  yet  thefe  Aftions  are  fopportcd,  by  fome  Perfons,  as  if  that 
tery  thing  were  abfolutely  neceffary  to  prcferve  the  Property  of  the  Subjcft,  which  tends  to  the  Deftruftion  of  it. 
Free  Parliaments  depend  entirely  on  free  Elellions  ;  but  no  Elections  can  be  free,  if  there  be  any 
Terror  on  the  Eleilors  or  on  the  Officers  ;  for  as  the  Electors  muft  not  be  hundred  by  Force  or  threatnings,  but 
mufi  be  free  to  come  to  the  Election,  and  to  offer  or  pronounce  their  Votes  to  rhe  proper  Officer,  for  which 
of  the  Candidates  they  pleafe;  fothe  Officer  muft  not  be  terrified  with  a  Fear  of  a  Multiplicity  of  vexatious 
Suits,  but  mufi  be  free  to  aft  indifferently,  as  a  Judge,  in  the  Management  of  foch  Elections,  according  to  his 
Oath,  and  Duty  of  his  Office,  and  as  well  to  rejeft  the  bad  Votes,  as  to  receive  the  good;  and  oftght  not  to 
be  accountable  to  any,  but  to  thofe  whofe  Officer  he  is  for  that  purpole,  and  with  whom  are  intruded  the  Prc- 
fervationof  the  Freedom  oj  Eleclions,  and  of  all  the  Rights  and  Liberties  of  the  Commons  o/England. 

They  that  have  Power  to  puuifli  tjie  Officers,  have  Power  to  influence  them  in  the  Return  of  Members  to 
ferve  in  Parliament ;  and  if  an  Altion  will  lie,  an  Information  will  alfo  lie,  for  the  Mifdemeanor  of  his 
Office;  if  it  may  be  punifhed  at  the  Suit  cf  the  Party,  it  may  be  punifhed  at  the- Suit  of  the  Prince:  If  fo, 
where  is  the  Officers  Security  ?  He  may  be  found  guilty  by  a  Jury  of  the  advecfe  Party  ;  he  may  be  punifhed 
to  Years  hence,  and  who  can  tell  what  Damages  or  what  Fine  may  be  fet  upon  him  ?  Will  not  this  Terror  make 
iyiifl  defire  to  pleafe  them  that  are  to  be  his  final  Judges,  rather  than  do  Right  ?  And  will  not  this  be  dangerous 
to  the  Conftitution  of  Parliaments,  and  put  the  Commons  in  the  power  of  the  Lords. 

The  Lords  and  Ctmmpns  have  ever  agreed  that  it  is  an  Antient  Fundamental  Maxim  of  the  Law  and  Ctfftom 
of  parliament  (  which  is  the  Highefl  and  Nobleft  Branch  of  the  Law  of  England,  and  particularly  adlpted  to 
the  Prefervation  of  the  Liberties  of  this  Kingdom,)  That  the  Two  Houfes  are  Independent  of  one  another,  and  fole 
Judges  of  their  own  Priviledges  ;  and  the  Commons  Infift  that  it  is  the  firft  Fundamental  Priviledge  of  the  Com- 
mons of  EnglfuiUtu  clmfc  Mv.inbcrs  to  represent  them  in  Parliament,  this  is  the  Foundation  of  all  their  Privi- 
ledges ;  and  as  the  Houfe  of  Commom  fland  in  the  Place  of  their  Electors  in  all  other  Refpefts,  fo  in  this  alfo, 
to  be  fole  Judges,  who  have  a  Right  to  chufe  fuch  Representatives  ;  or  elfe  they  can  never  be  fecure  of  1 
right  Judgment,  and  that  illegal  Reprefentatives  fhall  not  be  Impofed  upon  them  to  the  Ruine  of  the  Confti- 
tution, and  the  Deftruftion  of  their  Liberties. 

There  is  a  great  difference  between  the  Right s  of  the  Commons  of  England  in  their  Private  and  their  Public^, 
Capacities ;  for  tho'  the  Private  Differences  of  the  Commons,  concerning  their  Freeholds  and  Freedoms  are 
fobmitted  to  the  Determination  of  the  Judges  of  Weflminfter-Hali,  as  Pcrfons  Indifferently  choicn  and  ap- 
pointed by  the  Prince,  to  do  equal  Juftice  to  all  his  Subjefts;  yet  they  never  fobmitted  the  Fundamental  Rights 
of  the  Commons  of  England  in  general,  and  in  their  Publicly  and  Politic^  Capacities,  as  they  are  a  free  Branch  of 
'  the  High  Court  of  Parliament,  to  the  determination  of  any  other  but  their  own  Reprefentathts. 

This  Appears  not  only  by  the  Law,  Cuftom,  and  conftant  Ufage  of  Parliament,  but  by  tMe  very  Frame 
and  Nature  of  our  Conftitution,  which  requires  that  no  Law  be  made  to  bind  the  Perfons  or  Propertys  of  the  SubjeS 
without  their  own  Confent  in  Parliament,  and  as  there  is  no  Law  extant,  nor  any  foch  attempt  ever  made  before, 
fo  it  cannot  be  imagined,  that  Five  Hundred  Men  in  their  right  Senfes,  could  ever  give-  up  that 
Priviledge,  without  which  they  could  not  maintain  any  other  Priviledge  whatfoever,  nor  in  any  Refpeft  re- 
main a  Free  People  ;  for  whoever  has  a  Judicature  in  this  Cafe  over  the  Rights  of  Electors,  has  ?  Power  ovtr 
the  Commons ;  and  cpnfequenxly  may  difpofe  of  them  and  their  Priviledges  as  they  pleafe. 

This  is  a  Matter  of  Parliament,  and  therefore  not  Cognizable  elfewhere,  it  is  a  Matter  of  the  Houfe  of  Com- 
mons,  and  not  of  the  Houfe  of  Lords,  and  therefore  folely  Cognizable  in  the  Houfe  of  Commons  ;  and  if  this 
be  the  Cafe,  as  really  it  is ;  and  I  hope  made  plain  to  the  meaneft-  Capacities  ;  then  it  will  be  alfo  Evident 
to  them,  that  the  Commons  have  in  all  Refpefts  difcharged  their  Duty  to  their  Country  with  great  Fidelity, 
and  Unbyafs'd  Judgments. 

If  the  Commons  have  a  Privilege  to  Judge  of  the  Behaviour  of  Officers  in  this  Cafe ;  and  they  are  and  ever 
have  been  fole  Judges  of  their  own  Priviledges;  th:rn  the  Determination  of  foch  Cafes  cannot  by  any  New 
Device,  or  Artifice  whatfoever,  be  brought  to  any  other  Judicature;  but  all  the  Proceedings  in  order  thereto, 
muft  be  N«//  and  Void,  and  Coram  non  Judirc  j  :nd  not  only  fo,  but  the  Attemptto  fet  up  another  Jurifdiction, 
in  oppofition,  and  even  to  the  overthrow  of  the  Legal  Authority  of  the  Houfe  of  Commons,  mufi  be  the  High- 
eft  Breach  of  the  Priviledge.of  that  Auguft  Affembjy,  efpecially  after  the  Commons  bad  given  fair  Notice  of 
their  Undoubted  Right  by  the  Law  and  Cuftom  of  Parliament. 

The  Offence  of  Afhby  might  be  committed  thro'  Ignorance,  becaufe  the  Law  of  Parliament  is  not  UniverfaU 
ly  underflood,  and  therefore  notwitbftanding  every  Subject  is  bound  in  ftriftnefs  to  take  notice  of  the  Privi- 
ledges of  Parliament:  Yet  the  Commons  took  Pity  of  an  Ignorant  Man,  and  remitted  the  PuniPnment  ; 
but  the  offence  of  the  Five  Men  of  Alesbury,  was  commit  ted  after  they  were  ferved  with  the  Refolutions  of 
the  Commons,  and  therefore  was  a  wilful  and  notorious  Offence,  in  contempt  to  the  JurifditTion,  and  Breach  of  the 
Priviledge  of  all  the  Commons  of  England,  on  which  their  very  Being  depends,  as  a  Free  People. 

How  then  can  the  Commons  be  blamed  for  committing  foch  Offenders  ?  Was  it  not  their  Duty  fo  to  do  ? 
Are  not  fuch  Commitments  ufoal  in  foeJi  Cafes ?  and  the  proper  way  to  prcferve  the  PriT^ledges  of  the  Com. 
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mons  ?  Anil  can  fuch  Commitments  be  discharged  by  any  other  Authority  *  Ought  not  Offenders  in  fuch  Cafes 
Co  pay  as  mcch  refpeft  to  a  Houfe  of  Commons,  as  to  in  Inferiour  Court  in  Welimmjier-Hafl  ?  Muft  they' not 
in  all  Cafes  of  Contempts,  Petition,  Submit,  and  beg  Pardon  of  the  Court  to  whom  they  gave  the  Offence  ? 
Is  not  a  Difcharge  of  the  Commitments  of  the  Commons,  in  fuch  Cafes,  a  difcharge  of ,  their  Priviledges  too  ? 
Will  any  Habeas  Corpus  lie  to  difchargeao  Execution  upon  a  Judgment  ?  Was  hot  this  the  Judgment  of  the 
Commons  oi  England  in  Parliament  Affcmhlcd,  that  thole  Men  mould  be  punifhed  for  their  Offence  by  Imprl: 
fonment,  during  the  Seflion  of  Parliament,  or  unril  they  made  their  Submiffion  to  the  Commons  ?  And  can 
this  Judgment  be  difcharged  by  an  Inferiour  Court?  And  are  not  Cafes  of  this  nature  excepted  in  the 
Aft  of  Habeas  Corpm  ?  What  Colour  then  was  there  for  fuch  a  Proceeding?  And  when  the  Lord  Keeper, 
and  all  the  Judges  had  unanimoufly  declared  that  Offenders  could  not  be  difcharged,  that  were  committed  for 
a  Breach  ot  Priviledge  of  the  Houfe  of  Commons,  and  they  by  a  folemn  Judgment  aflerted  and  declared  tha 
they  had  a  Priviledgeia  this  Cafe,  and  had  good  reafon  foto  do,  as  is  plainly  proved,  What  could  the  Ger 
tlcmen  of  the  Long  Robe  mean,  by  proceeding  farther  in  that  Matter?  And  by  arraigning  the  Proceeding 
of  the  Commons  in  an  open  Court,  with  the  greatefl  Licentioufnefs  of  Speech-,  they  tbemfclvr?  then  fitting  i 
difpatch  of  the  Publick  Supplies,  shd  ether  weighty  Affairs  of  the  Nation  :  Never  was  a  greater  JndigDit 
offered  to  the  High  Court  ot  Parliament ;  for  as  famous  Judge  Dyer,  p.  60.  expfcfly  tells  us,  in  the  Cafe  c 
Trewinward,  Tlit  Jvdgjntnt  tf  the  Houfe  of  Commons  in  all  Cafes  Cognizable  before  them,  it  the  Judgment  of  th 
mojl  High  tonrt  op  Parliament  :  for  iho'  the  Power  is  diftributed  ;  yet  as  King  //.  8.  faid  in  the  Cafe  of  Ferrer/ 
The  King  as  Head,  and  the  Two  Houfes  as  Members,  are  knit  together  in  one  Body  Politick,  fo    a:.  ver  Of 

fence  or  Injury  is  offered  to  the  meanefl  Member  of  either  Houfe  during  time  of  Parliament,  is  to  be  Judged  as  don 
to  the  Kings  Perfon,  and  the  whole  Court  of  Parliament  •,  and  Sir  Edward  Montague,  the  Lord  Chief  jiiftice  thw 
prefent,  confirmed  all  that  the  King  had  faid  ;  and  it  wasaflehted  to,  by  all  the  reft  of  the  Judgesof  England; 
Now,  fays  Sit  Robert  Atkins  in  his  learned  Argument,  If  you  Bruije  or  Pierce  the  Hands,  (  and  the  Houfe  of 
Commons  may  well  be  compared  to  the  Hands -,  for  they  ha,ve  been  the  Liberal  Hands ;  and  the  Hands  feed  the 
Head  )  the  Head  and  all  the  red  of  the  Body  mttji  quickb  be  fenfible. 

It  appears  by  feveral  Authorities,  particularly  by  Two  Records,  M.  12.  £<  4.  and  H  13.  E.  4.  in  the  Office 
of  the  Pleas  of  the  Exchequer,  that  the  Priviledge  of  the  Lords  in  one  Cafe,  and  the  Priviledge  of  the  Com- 
mons in  the  ether,  were  both  laid  and  claimed  as  one  Entire  Priviledge.  and  to  owri'd  by  all  the  Judges  of 
England,  and  thus  it  is  the  joint  Priviledge  of  both  Houfes,  that  each  Houfe  fliall  be  fole  Judges  of  their  Refpeflive 
Priviledges;  and  whoever  deftroys  that  Priviledge  in  one  Houfe,  dellrojs  it  in  both  ■  fioce  both  do 
fhnd  on  the  fame  foundation;  It  is  pulling  our  Conflitution  to  pieces  •,  it  is  deflroying  the  greatefl  Secu- 
f  the  Subjects  of  this  Kingdom  ;  for  thus  the  Lords  declared  in  the  great  Cenfercnce  on  the  Bill  for  Impo- 
iitions  on  Mcrchandife,  That  it  was  the  greateli  fecurity  of  all  the  Subjects  of  this  Kingdom,  that  the  Two  Houfes 
de  by  their  Conflitution,  not  only  give  Afjijfance,  hut  are  Mutual  Checks  to  each  other  ;  but  if  the  Priviledges  of  the 
Commons  cm  he  brought  to  the  Determination  of  the  Inferiour  Courts,  and  from  rhe nee  by  Writ  rf  Error  into  the 
Houfe  of  Peers,  the  Commons'  will  neither  be  able  to  give  Affiance ,  nor  be  a  mutual  ( heel  to  the  Lords  for  the 
Common  Safety  j,  It  is  giving  up  the  whole  Conflitution  at  once  -,  and  certainly,  if  fendiiffc  a  Letter  to  a  Peer, 
o/-  a  Subpoena  to  a  Commoner  fo  appear  in  Chancery,  he  a  breach  of  Priviledge  of  Parliament  :  The  endeavour- 
ing to  fet  up  a  New  Aftioncontrary  to  the  Law  of  Parliament,  and  to  the  Fundamental  Rights  ot  the  Commons 
of  England,  is  an  Offeoce  of  a  much  Higher  Nature,  as  the  Conftquence  is  much  more  dangerous  to  the  Pub- 
lick  Safety. 

it  is  ya  an  Aggravation  to  piirlue  furh Methods  in  an  undecerit  and  reproachful  manner :  I  will  not  ufe  my 
own  Words,  but  the.  Words  pf  a  Learned  Judge  ott  the  like  occafiofl:  It  carries  with  it  *  very  high  Refleffiott 
upon,  that  Great  and  Solemn  Affombly,  to  entertain  a  Thought  [0  mean-and  fo  diflmourable  of  the  Supreme  Court  of  the" 
Katton, '  which  is  to  conell  the  Errors  of  all  other  Courts,  that  the)  fl.ouldbe  guiity  of  Injufttce  and  Partiality.  Chief 
jufticc  firo^and  Juftiee  Saunders  lay  inPHwden'i  Comment.  175.  Injufiite  may  not  be  prefitmed  of  a  Parliament. 
"And  in  the  Earl  of  Leicejiefs  Cafe,  fol.  ^98.  The  Parliament  is  a  Court  ot  v-ery  irigh  Homur  and  JulVtce,  of  which 
no  Mm  ought  to  imagine  a  thing  difhonomMe.  AndSir  Rob.  Atkjrs  fays,  Weeafily  agree  a  Parlhment  may  irr,  for 
thejarenot  infallible  ;  hut  the  Law  hath  provided  a  Remedy  againfl  thofe  Errors,  and  a  Way  to  reform  them.  A 
fobfequent  Parliament  may  reform  the  Errors  \>f  a  preceding  Parliament-.  But  to  fay  they  will  be  partial  or  unjufl^  or  % 
do  any  thing  out  of  Malice,  is  to  raife  a  Scandal  uptn  the  whole  Nation,  whofe  Reprefentatnes  they  are.  And  is  it  a 
Crime  in  the  Commons  to  commit  fuch  Offenders,  as  have  raifed  a  Scandal  on  the  whole  Nation?  Have  not  much 
greater  Puniftimentsbeen  inttifted  for  Indignities  offered  to  inferior  Courts,  or  di  (honourable  Word*  fpoken  of 
them,  or  their  Proceedings  I  And  if  they  commit,,  no  inferior  Court  can  difcharge,  by  Habeas  Corpu- 
othervvifc. 

If  the  Privileges  or  Proceedings  of  the.  Commons  arnv>tbe.  tried  or  brought  to  Judgment  in  any  inferior  Court-, 
if  all  Proceedings  and  Judgments  in  fuch  cafe  are  null  and  1  :oid,and  coram  nonjudice,  as  has  been  demonftrared,  how 
can  any  Writ  of  Error  lie  on  fuch  Proceedings  ?  iff,  Bccaufe  theTe  is  nothing  to  be  removed,  for  the 
Judgment  below  is  null  and  void  adly,  Bccaufe  the  Commons  are  fole  Judges,  and  the  lafl  Refort  in  Cafes, 
properly  cognizable  before  them,  as  the  Lords  claim  to  be,  in  cafes  proper  for  them.  The  Commons  cannot  but 
protcft  againft  any  fuch  Aftion,  whilfl  they  remain  a  Free  Parliament.  It  cannot  be  conceived  that  ever  a 
Houfe  of  Commons  will  yield  up  this  Point,  becaufe  whenever  they  do,  they  yield  up  all. 

It  is  not  therefore  material  in  this  cafe,  whether  a  Wr.it  of  Error  be  a  Writ  of  Right,   or  a  Writ  of  Or 
it  it  be  demonftratcd   that  no  Writ  of  Error  lies  tobrina  theirPrivileges  and  Proceedings  to  the  Judio 
njj   the  Lords.     But  if  a  Writ  of  En  or  beaWrit  of  Right  in  all  Cafes  whatfoever,  efpcciallv  on  all  Afts  and  Inter- 
locutory Orders  of  judges,  it  will  he  welcome  News  to  the  Criminals,  that  may  delay  their  Executions;  but  not 
uthcC.cwn  or thc'Commons,  fincc  the  Prerogatives  of  the  one,  and  the  Privileges  of  the  other,  may   by  fuch- 
means  be  brought  to  the  fole  Determination  of  the  Lords. 

I  will  conclude  this  Difconrfe  with  a  famous  Record  out  of  the  Parliament  Rolls,  27  E.  3.  Kumb.o. 
Among  the  Petitions  of  the  Commons,  one  is,  They  pray  the  King,  that  he  will  require  the  Arch-Bifhtp,  and 
allothe)  theClergy,  to  pray  for  the  Peace  and  good  Government  of  the  Land,  and  for  the  Kjng's  Good  will  towards 
mmons.     The  King's,  Anfweris,  The  fame  prayeth  the  King.     And  as  a  Learned  Judge  adds  on  another  oc- 
cafion, I  wifl)  with  all  my  heart  it  were  the  Common  Prayer,  not  only  to  Pray  for  tfx  Good  will  f  the  Prince,  but 
alfc  of. the  lords  towards  the  Commons;  that  they  may  not  Iritieaveur  to  take  that  from  them  by  a  Judgment,  whtck 
en  obtained  with  fo  great  Expence  and  Difficulty. 
I  have  but  one  Prayer  more  to  make,  and  that  is,  That  tHe  People  of  England  will  take  are  to  preferve  then  1 1 
berries  by  chufmg  good  Reprefer.tatives. 

J  0  N  DO  W:  Printed,  and  are  to  be  Sold  by  John  Nutt  near  Stationers-Hall,  i-jcj. 


